


IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
THE SCHOOL BOARD OF ALACHUA COUNTY,	)
FLORIDA; THE SCHOOL BOARD OF BAY		)
COUNTY, FLORIDA; THE SCHOOL BOARD OF	)	Case No. 2017 CA 002158 BROWARD COUNTY, FLORIDA; THE SCHOOL	)
BOARD OF CLAY COUNTY, FLORIDA; THE		)
SCHOOL BOARD DUVAL COUNTY, FLORIDA;	)
THE SCHOOL BOARD OF HAMILTON			)
COUNTY, FLORIDA; THE SCHOOL BOARD		)
OF LEE COUNTY, FLORIDA; THE SCHOOL		)
BOARD OF ORANGE COUNTY, FLORIDA;		)
THE SCHOOL BOARD OF PINELLAS			)
COUNTY, FLORIDA; THE SCHOOL BOARD		)
OF POLK COUNTY, FLORIDA; THE SCHOOL		)
BOARD OF ST. LUCIE COUNTY FLORIDA;		)
THE SCHOOL BOARD OF VOLUSIA			)
COUNTY, FLORIDA; and THE SCHOOL			)
BOARD OF WAKULLA COUNTY, FLORIDA,		)
								)
		Plaintiffs,					)
	v.							)
								)
FLORIDA DEPARTMENT OF EDUCATION;		)
STATE BOARD OF EDUCATION;				)
PAM STEWART, in her official capacity as			)
Florida Commissioner of Education; and			)
MARVA JOHNSON, in her official capacity		)
as Chair of the State Board of Education.			)
								)
		Defendants.					)
PLAINTIFFS’ EMERGENCY REQUEST FOR LEAVE TO DEPOSIT FUNDS
WITH THE COURT AND INCORPORATED MEMORANDUM
The Plaintiffs, thirteen local district school boards, hereby respectfully move this Court to grant them leave under Rule 1.600 of the Florida Rules of Civil Procedure to deposit $35,669,891 with the Court.  The disposition of these funds is at issue in this action, and no party will be prejudiced if the court maintains control of these funds until the issue raised in Count I of the Complaint is resolved.  To the contrary, depositing these funds with the Court will protect the interests of all parties, non-parties and the public.
BACKGROUND
Count I of the Complaint in this action seeks a declaratory judgment that §1013.62 and §1011.71(2), Fla. Stat. (the “capital millage provisions”) as recently amended by HB 7069, are facially unconstitutional.  Complaint ¶¶ 45-70.  The Defendants have moved to dismiss this claim, see Motion to Dismiss at 6-17 (Filed December 12, 2017), and Plaintiffs have moved for summary judgment, see Plaintiffs’ Opposition to Defendants’ Motion to Dismiss and Plaintiffs’ Cross-Motion for Summary Judgment and Incorporated Memorandum at 14-21 (Filed January 9, 2018).
The capital millage provisions are also being challenged in two other cases pending before this Court.  In School Board of Palm Beach County v. Florida State Board of Education, et al., Case No. 2017 CA 002046, a single local district school board raises claims similar to those brought in Count I of the Complaint in this case.  In the Palm Beach case, Judge Shelfer has denied a motion to dismiss filed by the defendants and a motion for preliminary injunction brought by the plaintiffs and set an expedited briefing schedule on the facial challenge to the constitutionality of the capital millage provisions. Sch. Bd. of Palm Beach Cnty et al. v. Florida Dept. of Educ., et al., Case No. 2017 CA 002046 (December 18, 2017); Sch. Bd. of Palm Beach Cnty et al. v. Florida Dept. of Educ., et al., Case No. 2017 CA 002046 (January 12, 2018). In the second related case, the School Board of Alachua County v.  Richard Corcoran, et al., Case No: 2018-CA-000025, nine of the Plaintiffs in this case originally sought writs of mandamus and quo warranto barring the implementation of HB 7069 (including the capital millage provisions) on the grounds that the statute was adopted in violation of the single-subject requirement of the Florida Constitution.  On December 19, 2017, the Supreme Court transferred that case to the Circuit Court of the Second Judicial District in and for Leon County. Sch. Bd. of Alachua Cnty v. Richard Corcoran, etc., et al., Case No. SC17-1996 002046 (December 19, 2017).  The case has since been assigned to Judge Charles Dodson.
In the meantime, pursuant to the capital millage provision, the Defendant Florida Department of Education has calculated the amounts the Plaintiffs and other local district school boards must “distribute for eligible charter schools by February 1, 2018.”  See Exhibit 1 (January 9, 2018 Memorandum to District School Superintendents from Linda Champion) (the “State Defendants’ Memorandum”).  The Defendant Florida Department of Education attached to the State Defendants’ Memorandum a calculation, by district, of the amount allegedly owed by each local district school board in the State of Florida.  See Exhibit 1, Attachment 1.  According to Defendants’ own calculations, the amount that Plaintiffs must distribute by February 1, 2018 is $35,669,891:
	Local District School Board
	District Allocations to 
Eligible Charter Schools


	Alachua County
	598,922

	Bay County
	1,372,622

	Broward County
	11,500,798

	Clay County
	54,073

	Duval County
	3,835,131

	Hamilton County
	-

	Lee County
	6,072,426

	Orange County
	3,719,324

	Pinellas County
	5,964,339

	Polk County
	574,887

	St. Lucie County
	691,091

	Volusia County
	1,272,736

	Wakulla County
	13,542

	Total
	35,669,891


	
Id. at Attachment 1.  The State Defendants’ Memorandum also provides a listing of exactly what payments should be made to which charter school in each school district.  Id. at Attachment 2.
Plaintiffs believe the capital millage provisions are unconstitutional on their face for the reasons set forth in Count I of the Complaint and in their pending cross-motion for summary judgment.  Therefore, Plaintiffs have given notice to all parties of their intention, with the leave of this Court, to deposit funds in the amounts listed above in the Court, rather than distributing them to charter schools pursuant to the capital millage provisions of HB 7069.  See Exhibit 2 (“Plaintiffs’ Notice of Intent to Deposit Funds in the Court”).  
ARGUMENT
[bookmark: _GoBack]Because the proper disposition of $35,669,891 in locally generated tax revenue is at issue in this case, the Plaintiffs should be granted leave under Rule 1.600 of the Florida Rules of Civil Procedure to Deposit these funds with the Court until the constitutionality of the capital millage provisions is determined.
Rule 1.600 “permits a party to move the trial court to allow it to deposit sums of money into the court registry that are the subject of the litigation.” Tixe Designs, Inc. v. Green Ice, Inc., 207 So. 3d 348, 349 (Fla. Dist. Ct. App. 2016) (internal citations omitted).  “[U]nder Fla.R.Civ.P. 1.600, in any action in which part of the relief sought is judgment for a sum of money or the disposition of a sum of money, a party may deposit all or any part of such sum with the court upon notice to each party and with permission of the court.” Century Vill., Inc. v. Wellington, E, F, K, L, H, J, M, & G, Condo. Ass’n, 361 So. 2d 128, 134 (Fla. 1978). 
There is no question that this action seeks in part “the disposition of a sum of money.”  Fla. R. Civ. P., Rule 1.600.  Defendants have demanded that Plaintiffs immediately distribute more than $35 million in locally generated revenues under statutory provisions that Plaintiffs believe to be facially unconstitutional.  Had those provisions been struck down already, those funds would not be distributed to charter schools.  Count I of the Complaint in this case thus seeks a determination as to the “disposition of a sum of money.”
Rule 1.600 provides the most reasonable way to address this situation.  If Plaintiffs distribute $35 million dollars to various charter schools on February 1, 2018, there is no way for them to recover those funds should this Court (or another court) find the capital millage provisions to be unconstitutional.
HB 7069 provides no mechanism for recouping over-payments, and there is nothing to prevent charter schools from immediately spending or encumbering the funds.  In contrast, the Defendants’ interests in requiring local capital revenues be provided to eligible charter schools would be fully protected by having the Court hold these funds pending the final resolution of the constitutionality of the capital millage provisions. Because this case asserts a facial constitutional challenge to these statutory provisions and because all parties and the public share an interest in its timely resolution, the issue should be finally resolved in a reasonable amount of time.  And, if the issue is ultimately resolved in the Defendants’ favor, the funds will be available for distribution to eligible charter schools. 
 In addition, temporary deposits in the Court registry would not harm eligible charter schools who otherwise might receive a payment on February 1, 2018.  Prior to the last day of the legislative session, charter schools had no expectation that they would receive a specified portion of local capital millage funds.  Indeed, the designated amounts were only released this month on January 7, 2018.  See Exhibit 1.  Moreover, charter schools will receive significant capital funds from the State in the form of their Charter School State PECO Allocations.  See Exhibit 1, Attachment 2.  And, if the capital millage provisions are found to be constitutional, local capital funds may then be released for distribution to eligible charter schools.  
Finally, the public interest would be served by allowing Plaintiffs to deposit the contested funds in the Court.  The more than $35 million at stake represents local tax revenue collected from millions of local taxpayers.  The voters in those local communities elected the Plaintiffs who, before the passage of HB 7069, determined the proper allocation of capital millage revenues to meet the capital needs of their entire districts.  The citizens of these local communities deserve to know whether the millage provisions of HB 7069 are unconstitutional before Defendants are allowed to force the distribution of more than $35 million in local tax revenue to charter schools with unelected boards.
CONCLUSION
For these reasons, Plaintiffs respectfully request that they be granted leave to deposit in the Court, pursuant to Rule 1.600 of Florida Rules of Civil Procedures, the local capital improvement revenue currently designated for distribution to eligible charter schools under § 1013.62, Fla. State, under the capital millage provisions of HB 7069. 

Respectfully submitted this ___ day of January, 2018.


	
Franklin R. Harrison, #142350 (FL)
Heather K. Hudson, #91178 (FL)
Hand Arendall Harrison Sale LLC
304 Magnolia Avenue
Panama City, Florida 32401
P: (850) 769-3434
F: (850)769-6121
E: fharrison@hsmclaw.com

John W. Borkowski, #6320147 (IL) 
Michael T. Raupp, # 65121 (MO)
Aleksandra Ostojic Rushing, #68304 (MO)
Pro hac vice motions pending
Husch Blackwell LLP
120 South Riverside Plaza, Suite 2200
Chicago, Illinois 60606-3912
P: (312) 526-1538
F (312) 655-1501
E: john.borkowski@huschblackwell.com

Attorneys for Plaintiffs

[bookmark: _Toc502916237]CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ___ day of January, 2018, I electronically filed the foregoing with the Clerk of the Court by using the Florida Court’s E-Filing Portal, which will send a notice of electronic filing to counsel of record.
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